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For the Second Circuit 
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Aaron Kbaut and Iris Kraut, 

Harry Kraut and Marian Kraut, 

Pctitioncrs-Appellants, 

against 

CoMMISSIONER OF INTERNAL REVENUE, 

Respondent-Appellee. 


BRIEF FOR APPELLANTS 
Preliminary Statement 

The taxpayers appeal from adverse decisions of Judge 
Arnold Raum of the United States Tax Court. Judge 
Raum’s opinion, filed June 27, 1974, will be reported, 62 
T.C. No. 48. In his final decisions, entered February 21, 
1975, he found these deficiencies in income taxes for the 
calendar year 1967: 

DocketNv. Petitioners Amount 

7663- 70 Aaron nnd Iris Kraut $240,787.08 ( 304)* 

7664- 70 Harry and Marian Kraut $246,847.44 (306) 

Judge Ranm consolidated the cases for trial (19). 

* References are to pages of the Joint Appendix. 
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This is a Clay Brown-Berenson case, after Commis- 
sioner v. Ckuy B. Brown, 380 U.S. 563 (1965), where the 
United States Supreme Court considered the tax conse- 
quences imder section 1222 (3) of the Intemal Revenue 
Code of 1954 of a sale of stock by an ordinaiy seller to a 
tax-exempt purchaser, and Berenson v. Commissioner, 507 
F. 2d 263 (2d Cir. 1974), where the Second Circuit applied 
Clay Brown. The Supreme Court held that the proct^ds 
of the sale were taxable as capital gains. The instant case 
arises from such a transaction entered into after the deci- 
sion in Clay Brown and before the enactment of the Tax 
Reform Act of 1969. 

Statutory Provision Involved 

S^ction 1222 (3) of the Internal Revenue Code of 1954 

(3) Long-term capital gain. The term “long-term cap- 
ital gain” means gain from the sale or exchange of a capital 
asset held for more than 6 months, if and to the extent 
that such gain is taken into account in computing gross 
income. 


Issues Presented for Review 

(1) Is this a Clay Brown-Berenson caseT 

é 

(2) Was Judge Raum correct in determining that any 
portion of the purchase price was “in excess of the price 
a nonexempt purchaser would have paid”T Berenson v. 
Commissioner, 507 F. 2d 263, 269 (2d Cir. 1974). 

(3) If so, was his determination as to the amount of the 
excess correctT 


4 
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Statement of the Case 

On Judge Raum’s own findings of fact, the issues pre- 
sented for review must be resolved in favor of the tax- 
payers. 

The taxpayers Iais and Maman Kbaut, who owned all 
of the stock of Nassau Plastics and Wire Corp (Nassau 
Corp), had first contracted to sell their stock to Wilson 
Mold and Die Corp (Wilson Corp). Nassau Corp and 
Wilson Corp did not go through with the sale. Subsequent- 
ly, in a separate three-comered agreement, Wilson Corp 
assigned all of its rights and delegated all of its duties to 
the Cathedral of Tomorrow, Inc. (Cathedral) (280). The 
Cathedral was an exempt organization; Wilson Corp was 
not, 

The purchase price was not less than $500,000 nor more 
than $3,500,000 payable out of 75% of Nassau Corp’s net 
income before federal income taxes (280, 166, Ex. 4-D; 195, 
Ex. 5-E). The assignment from Wilson Corp to the Cathe- 
dral resulted from a detailed presentation that Eugene O. 
Cobert of Management Methods, Inc. made to the Cathedral 
(121, 199). The Cathedral, after a thorough investigation 
of Nassau Corp, bought the stock for the same price that 
Wilson Corp had agreed to pay. 

Nassau Corp was a new corporation, organized in July, 
1965 to develop and manufacture a new product, namely, 
copper wiring coated with a unique softer plastic insulation 
to be used in the Christmas tree lighting business (56, 58, 
69, 161, Ex. 3-C). 

The operations of Nassau Corp were experimental in 
1965 but based on the trade’s acceptance of its experi- 
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mental product as evidenced by its year end order back- 
log, in 1960 the sales of the new product skyrocketed, for 
the new product was a dramatically exciting type of Christ- 
mas tree lighting wire (69-70). The new softer coated 
wire had a spectacular inarket acceptance because it en- 
abled Christmas tree ligl’ting manufacturers to assemble 
their product with great accuracy and tremendous speed, 
with a minimal rejection rate, as Judge Raum found (277). 

In 1967, pursuant to the agreement between the Cathe- 
dral and the shareholders of Nassau Corp, the Cathedral 
paid to the shareholders the amount of $1,268,275. Each 
of the shareholders after deducting expenses, reported on 
her 1967 United States income tax return the receipt of 
the net amount of $606,416.47 as a long-term capital gain 
pursuant to section 1222 (3) of the Internal Revenue Code 
of 1954, less those amounts reported as interest iucome in 
accordance with section 482 of the Internal Revenue Code 
of 1954 (138). 

The Commissioner in one of the first applications of his 
new Rev. Ruling 66-153,1966-1 C.B. 187, by which he sought 
to lirnit Clay Broion, in his statutory notices in this case 
acknowledged the validity of the sale by the shareholders 
of Nassau Corp to the Cathedral but sought arbitrarily and 
erroneously to value the stock of Nassau Corp at $168,445.60 
(31), which was apparently some multiple of eamings of 
its development year. The figure that the principals them- 
selves arrived at after hard bargaining at arm’s length was 
$3V*>-million. On the basis of a multiple of projected eam- 
ings the figure could have been as high as $10-million. Judge 
Raum, however, accepted the Commissioner’s figure of 
$168,445.60 (286). 


I 
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Subsequently the Commissioner tried to get away from 
his statutory notices, w'hich acknowledged the sale and 
allocated values, and argue in the alternative that perhaps 
there was no sale at all in the instant case. He did this 
by motions made both during and after trial. Tliere was 
no basis for these motions, for the Commissioner put in 
not a shred of evidence to support them; and Judge Raum 
summarily denied them (2, 7). As the court held in Wilson 
v. Commissioner, 25 T.C. 1058, 1066 (1956): 

“While a statutory notice of deficiency is pre- 
sumed correct, and a petitioner has the burden of dis- 
proving its correctness, when the Commissioner de- 
parts from the grounds relied on in his deficiency 
notice to sustain a theory later raised, he has the 
burden of proving any new matter raised.” 

Accord, McSpadden v. Commissioner, 50 T.C. 478 (1968); 
Sheldon Tauber v. Commissioner, 24 T.C. 179 (1955). 

Under Clay Broivn-Berenson, Judge Raum’s own find- 
ings of fact invalidate his conclusions. Judge Raum made 
these findings of fact: 

“Petitioners Iris Kraut and her husband Aaron 
Kraut resided in Oceanside, New York, at the time 
they filed their petition herein; petitioners Marian 
Kraut and her husband Harry Kraut resided in Flush- 
ing, New York, at the time they filed their petition 
herein. Both pairs of petitioners timely filed joint 
Federal income tax returns for the year 1967 with 
the district director of internal revenue at Brooklyn, 
New York. 

“Aaron Kraut and his brother Harry together 
were in the business of developing and manufacturing 
electric wire of various types. For at least 20 years 
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they had owned and acted as presidcnt and vice presi- 
dent, respectively, of Trio Wire & Cable Corporation 
(‘Trio’), which was primarily concerned w r ith the 
production of assorted types of wires and cables en- 
cased in plastic insulation. In addition to and as an 
oflfshoot of that business the Kraut brothers in or 
around 1960 formed a separate corporation, Christ- 
mas Wire Manufacturing Corporation (‘Christmas 
Wire’), through which they hoped to penetrate tiie 
more specialized and very competitive market for 
wiring used in the manufacture of Christmas decora- 
tions. Although Trio ltself did not produce such wire, 
it owned the necessary machine, an extruder, which 
Christmas wire made use of. The extruder was 
housed in a leased building, one of three separate but 
interconnected buildings on Meserole Avenue in Brook- 
lyn in which Trio carried on its business. That ma- 
chine appears to have been the only item of equipment 
used in the production of the Christmas wdre, and the 
record fails to show that any appreciable number of 
employees was engaged in its operation. 

‘ The heart of the manufacturing process for 
Chr’stmas wire consisted of extruding a coat of plastic 
insulation aromid light gage wire. The Christmas 
decoration manufacturers who purchased the wire 
then attached light bulb sockets to it by means of small 
brass spurs on the sockets which punctured the plastic 
jacket and made contact with the electric wire inside. 
A major problem for manufacturers of such wire was 
the normally tough consistency of the plastic used 
which created difficulty in a taching the sockets and 
thus led to a high ‘rejection rate’ in the decoration 
assembly process. As a result of various problems, 
primarily tbe rejection rate, the Kraut brothers 
brought production under Christmas Wire’s name to 
an end sometime in the spring of 1965. Although the 
Krauts ‘sold’ the Christmas Wire corporation at that 
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time at a price not Batisfactorily shown in the record, 
the purchaser never conducted operations at the Mese- 
role Avenue location. The Krauts retained the use of 
Christmas Wire’s premises as well as Trio’s extruder 
which remained there. Within a very short time there- 
after, possibly as little as several weeks and certainly 
no more than a few months, Harry and Aaron Kraut 
formed another corporation, Nassau Plastic & Wire 
Corporation ('Nassau’), which they intended would 
operate as an adjunct to Trio similar in fashion to 
Christmas W T ire. As a matter of convenience, Nassau 
issued all of its stock, 200 shares, in equal amounts to 
Iris and Marian Kraut in return for their contribu- 
tions to its capital of $100 apiece. Although neither 
Aaron nor Harry contributed to Nassau’s capital, they 
nonetheless were the dominant figures in its activities, 
while their wives provided no services at all to it. 
Nassau occupied the same premises which Christmas 
Wire had previously used, and its only equipment was 
the extruder belonging to Trio which Trio had in the 
past supplied to Christmas Wire. Nassau required 
the extruder to manufacture Christmas wire with a 
neu’ insulating material which, due to its easily pene- 
• trable consistency, promised to minimize the rejection 
problein associated with conventional plastic insu . - 
tion. Tliis new material was, however, ‘an unknouu 
quantity,’ and its resistanee to wear and decay over a 
period of several years w r as as yet unproven. Despite 
the new material’s alleged superiority to the insulating 
material commotily in use at the time, the Krauts did 
not obtain, nor apparently did they apply for, a patent 
on it. 

“On ijts Federal income tax retum for the fiscal 
year ènded June 30, 1966, Nassau reported gross in- 
come of $26,189.84, which represented the difference 
between its sales of $492,305.16 and its cost of goods 
sold, $466,115.32. The cost of goods sold consisted en- 
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tirely of merchandise bought for manufacture or sale; 
Nassau reported no expense for salaries and w&ges 
other than $2,600 paiu to the Krauts, no expense for 
use of the extruder, nor any expense for the building 
in which it was kept. As of June 30, 1966, Nassau 
maintained no inventory whatsoever. After deducting 
the Krauts’ salaries, taxes, depreciation on a car, and 
$5,913.40 of operating expenses, Nassau reported a 
taxable income of $15,831.56 and a resultant tax lia- 
bility of $3,482.94. 

“At some time in the early part of 1966, Manage- 
ment Methods, an investment counseling and legal 
firm located in New York City, brought to Eeverend 
Rex T. Humbard, its client, a proposal for the pur- 
chase of Nassau. Reverend Humbard was the pastor 
of the Cathedral of Tomorrow (‘Cathedral’), a Fed- 
erally tax-exempt religious organization in Akron, 
Ohio. Its activities induded conducting Sunday serv- 
ices, a Sunday school, and youth groups as well as 
sponsoring the worldwide telecast of its church serv- 
ices and supporting an extensive missionary program. 
Among its assets, Cathedral owned two businesses, at 
least one of which it had acquired in an entirely debt- 
financed transaction. After expressing his prelimi- 
nary interest in the proposal concerning Nossau, Rev- 
erend Humbard with his associates undertook to ex- 
amine Nassau’s business more closely. 

Before the parties had entered a binding agree- 
ment, however, Iris and Marian Kraut executed an 
agreement with a party identified only as Wilson Mold 
& Die Corporation ('Wilson’) on May 31, 1966, pur- 
porting to sell to it their eutire interest in 'Nassau, 
payments to commence on September 1,1966. Beyond 
*t* participation in this contract, the record contains 
no evidence as to any and all particulars in respect of 
Wilson and its principals. 
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“On the fo’Jowing day, June 1, 1966, Trio and Nas- 
«au e^cuted an agreement whereby Trio leased to 
Nassau the extruder which Nassau had theretofore 
been using along with its accompanying apparatus. 
The lease was to run for a term of five years, to cor- 
tinue indefinitcly thereafter but subject to termination 
by either party upon 60 days’ written notice. Nassau 
agreed to pay Trio $500 per month. The lease further 
provided that: 

“The Lessor [Trio] shall at all times have free 
access to the machines for the purpose of inspection 
or observation, or to make alterntions, repnirs, im- 
provements, or additions, or to determine the nature 
or extent of use of the machines. 

“ Furthermore: 

“The machines shall be used only by operntors 
in the direct employ of the Lessee [Nnssnu], and 
onlv in the factory now occupirtl by it at its principal 
place of business, and shall be used only for the pur- 
pose of insulating and sjK>oIing copper wire, made 
by or for the Lessee. 

“Iris wnd Marian Kraut signed on behalf of Nnssnu. 

“Shortly thcrcafter, before the time of its j>er- 
formance had arrived, Nassau and Wilson nbandoned 
their purj>orted contract of sale. In n sej)aratc three- 
comered agreement datod June 15, 1966, only 15 dnys 
after the initial contraci, Wilson assigncd nll of its 
rights and delegated all of its duties arising under the 
May 31,1966, agreemcnt to Cathedral; Iris and Mnrinn 
Kraut agreed to release Wilson from the prior con- 
tract; and Cathedral covenanted to purchase Nnssau’s 
stock according to tho following terms: 

“The Buyer [Cathedi'al] shnll take all such ac- 
tion as may be required so that on or as of Junc 25, 
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1966 Nassau Plastio shall be liquidated and all of its 
assets distributed to the Buyer. Simiiltaneously 
with the execution of this Agreement, the Buyer, 
with the consent of the stockholders and directors of 
the Sellers [Iris and Marian Kraut], shall take steps 
forthwith to accomplish the following: 

“(a) Create a separate operating-manufactur- 
ing unit, owned by the Buyer, to be denominated 
and known as Nassau Plastic (hereinafter some- 
times interchangeably referred to as ‘Nassau 
Plastic & Wire Co.’ * * *); the Buyer to file such 
documents with the proper governmental author- 
ities as may be necessary to effectuate the same. 

“ (b) The name of Nassau Plastic & Wire 
Corp. shall be changed forthwith, to such name as 
the Buyer may designate. 

* * * 

“The purchase price for all of the stock sold 
under this Agreement shall be not less than $500,000 
(hereinafter caJled the ‘Minimum Price’) nor more 
than $3% million (hereinafter called the ‘Maximum 
Price’). The purchase price shall be paid by the 
Purchaser to the Sellers at the following time in the 
following manner and to the extent set forth below: 

“(a) For the period from June 25, 1966 to 
July 1, 19oo, 100% of the net income of tho Cor- 
poration shall belong to the Sellers; the Pur- 
chasers shall receive credit for said amount to- 
ward the purchase price. 

“ (b) $50,000 on or before August 1, 1966. 

“(c) For the balance of the year 1966 and in 
each of the years 1967 through 1976 terminating 
however on June 30, 1976 inclusive, unless the 
Maximum Price be paid in full prior thereto; 
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commencing with the 15th day of October 1966 and 
on the 15th day of each January, April, July and 
October thereafter in respect to each preceding 
quarterly period from July 1, 1966 through June 
30, 1976, an amount equal to 75% of the Corpora- 
tions [sic] net income before Federal income taxes 
for each of such next preceding fiscal periods. In 
the event a loss occurs in any quarterly period, 
said loss shall be utilized as an oflfset in each of 
the succeeding quarterly periods (until said loss 
has been recouped) before pajunents to the Sellers 
are resumed. 

“(d) In any event and notwithstanding any 
provision in this Agreement with respect to the 
contingent deferral of installment payments of 
the Purchase Price, the full Minimum Price re- 
ferred to above and any portion of the Maximum 
Price referred to above which Sellers may become 
entitled to receive shall be paid in full on or before 
July 15, 1976. 

“(e) The Purchaser may prepay at any time 
all or any part of the unpaid amount of the Maxi- 
mum Price. 

“The terms of payment agreed to by Cathedral largely 
reflected the substance of Wilson’s antecedent com- 
mitment, the one notable difference being that Wiison 
had agreed to pay 75 percent of its pre-tax earnings 
only through June 30, 1971, thereafter applying the 
same percentage to its after-tax income for the dura- 
tion of the ten-year period. 

“The ultimate transaction did not contemplate any 
cash outlay by Cathedral, either at the outset or in the 
event of default. Althougli tlie terms of the contract 
provided for an initial $50,000 payment on August 1 
irrespective of Nassau’s profits, Nassau’s assets at the 
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time of the purported sale includcd $50,089.75 of notes 
and accounts receivable plus $2,323.36 in cash. In 
point of fact, petitioners permitted Cathedral to post- 
pone that payment until mid-October, 1966, by which 
time Nassau had generated sufficient cash flow frora 
wliich Cathedral could pay petitioners. Even though 
Iris and Marian Kraut retained a security interest in 
all of the as8ets, business, and good will of Nassau, 
their interest was subject not only to prior liens, but 
to ‘the rights of present and future general creditors 
for obligations arising in the regular course of busi- 
ness, and liens, collateral or security for the loan or 
loans advanced or to be advanced by any bank. ’ More- 
over, it was stipulated that, in the event of Cathedral’s 
default in payments or otherwise, enforcement of the 
security agreemei t would constitute the sellcr’s ex- 
clusive remedy ‘anJ in no event shall the Sellers seek 
any deficiency judgment or other judgment for dam- 
ages against the Buyer.’ In addition thereto, Cathe- 
dral agreed to employ both Harry and Aaron Kraut 
as its chief executive officers, Aaron in the capacity of 
production manager and internal office manager and 
Harry as sales manager. As such, Cathedral granted 
them full autlaority and responsibility to direct the 
business of Nassau in every respect. For such serv- 
ices, Cathedral agreed to pay them each $5,200 yearly, 
their employment to terminate on the day following 
the date of Cathedral’s final payment to Iris and 
Marian. 

“At the time of this agreement, Nassau owned 
neither the building in which it operated nor the single 
piece of machinery with which it produced wire. Its 
interest in the machine consisted of the five year lease 
from Trio described above. On its tax returns for 
the year ending June 30, 1966, it listed total assets in 
the amount of $53,867.56, of which notes and accounts 
receivable amounted to $50,089.75; the remaining assets 
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consisted of cash and an automobile. In the same re- 
turn, it reported $36,575.99 in accounts payable while 
its capital account showed $200 in respect of its com- 
mon stock. 

Following the dispositicu of the stock, Nassau’s 
operations continued at the same location wtih the 
same personnel using the same equipment, and appar- 
ently under the same or a very similar name. Harrv 
and Aaron Kraut, as ‘Cathedral’s employees,’ still 
managed tlie business. Under this arrangement the 
husiness met with early and quite remarkable success. 
Although on August 1 the business’ cash flow appar- 
ently had been insufficient to provide Cathedral with 
the funds necessary to make the down payment then 
due, on October 12 Harry Kraut drew two checks of 
$25,000 each on Nassau’s account in favor of Cathedral 
which Reverend Humbard then endorsed as payable 
to Iris and Marian Kraut individually. During the 
remainder of 1966 Cathedral paid Iris and Marian an 
additional $97,500; in 1967 Cathedral paid them a total 
of $1,332,500, 1 which raised the overall level of pay- 
ments to $1,480,000. After 1967, though, the business 
rapidly became unprofitable, and in 1969 it ceased 
operating altogether. The sudden turnabout in the 
business’ fortunes was attributable, at least in part, 
to its competitors’ ability to reduce the rejection rate 
of their Christmas wire through improved techniques 
and production quality. Ownership of Nassau’s then 
remaining assets, which were of negligible value, re- 
verted to the original ovners. 

“In each of their respective joint income tax re- 
turns for 1967, petitioners reported the receipt of $666,- 
250 from Cathedral, of which they treated $27,720.83 
as interest and from which the deducted collection ex- 

. l - gross amount against which there should be 

charged $64,225, the related expenses of collection, leaving a net 
amount of $1,268,275. 6 
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peuses of $32,112.50, primarily brokers’ commissions. 
They then listed the net amount of $606,416.67 in each 
return as long-term capital gains and computed their 
tax liability according to the alternative tax provided 
in section 1201 (b). In each of his deficiency notices, 
the Commissioner determined 

“tliat $595,776.09 of the amount collectod in 1967 pur- 
suant to the sale of your shares of stock in Nassau 
l’lastics & Wire Corp. to the Cathedral of Tomor- 
row, Inc. in 1966, payments to be made out of the 
profits of the company sold, constitutes ordinary in- 
come to you in 1967. * * * 

“In arriving at this amount, the Commissioner as- 
signed to the stock of Nassau a selling price of $168,- 
445.60, a value equal to ten times the taxable income of 
Nassau for the taxable year ended June 30, 1966. 2 Ile 
then made the following computation: 

“Amount roceivod in 1966 and 1967 $1,480,000.00 

Less interest as reported 56,904.16 


Amount deemed applicable toselling 
price of shares 

Balance 

Less cxpenses incurred in 1967 


$1,423,095.84 

168,445.60 

$1,254,650.24 

63,098.07 


Increase in ordinary income for 1967 $1»191,552.17 
50% applicable to each shareholder $ 595,776.09 


2. Nassau’s Federal income tax return for the year ended 
June 30, 1966, indicated taxable income of $15,831.56, which, 
multiplied by 10, equals only $158,315.60. The Commissioner, 
on brief, noted the discrepancy between this amount and the 
figure used in computing the dcficiencies, but he does not now 
contend tliat the value of Nassau’s stock should be limited to 
the lower figure” (274-86). 
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The taxpayers contend that not only was Judge Baum’s 
determination that a portion of the purchase price was in 
excess of fair market value at complete variance with the 
subsequently decided case of Berenson v. Commissioner, 507 
F. 2d 263 (2d Cir. 1974), but also based on his owm findings 
of fact as well as the record he could have made no detcr- 
mination of any excess at all. 

Becanse of the tremendous amount of orders that Nas- 
sau Corp had for its Christmas wire in 1966, it projected 
earnings over a ten-yeur period of at least $10-million and 
regarded this projection as a conservative one (85). Aaron 
Kraut testified: 

“A. I projected earnings in the area—and this is 
conservative, over a ten-year period of at least 
$ 10 , 000 , 000 . 00 . 

“Q. If it could produce $10,000,000.00 in earnings 
over a ten-year period, well, how come you sold it for 
$3,500,000.00! 

“A. Because those were projections, and no one 
knows what is going to happen six months from now— 

“Q. The Cathedral offered you $3,506,000.00 for 
thi8 business ard you sold it immediately! 

“A. No. 

“Q. Tell me what happened! 

“A. We wanted $5,000,000.00 for it. 

“Q. Based on what! 

“A. On my projeeted carnings. 

“Q. And, why did yon accept $3,500,000.00! 

“A. Well', it was a matter of bargaining, they didn’t 
want to pay $5,000,000.00, and I didn’t want $2,500,- 
000.00 or wlmtever they come in, I think it was 
$2,500,000.00’’ (85-86). 
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H&d Mr. Kraut s figure of earnings of $l-million a year 
been for past ratber than projected earnings, a fair price 
for the stock of Nassau Corp would have been $10,000,000.00 
or more. 

Nassau Corp’s earnings over a a-year period from July 
1, 1965 through June 30, 1968 were more than $2-million 
(Exs. 1-A, 2-B). Thus, Nassau Corp’s average yearly net 
profit was $666,000. Valuing the business at a multiple of 
5 or 6 and not 10, would produce a value of at least 
$3,500,000. 

Mr. Kraut further testified that Nassau Corp’s extruder 
was capable of producing anywhere from $2-million to 
$6-inillion of wire in each year of operation (85), resulting 
in approximately 15% to 20% of net profit. At that rate 
of generating profits, the Cathedral could pay out the peti- 
tioners in full in approximately 4!4 years in accordance 
with the terms of the agreement of sale (195, Ex. 5-E). 

In 1966 and 1967 the Cathedral paid the shareholders 
of Nassau Corp the sum of $1,480,750 (137-39, 149, Exs. 
1-A, 2-B). This represented but 75% of the net income 
before Federal income taxes. At this rate the Cathedral 
would have paid out the shareholders of Nassau Corp in 
another two years in accordance with the terms of the 
agreement of sale. 

The sale of Nassau Corp’s stock to the Cathedral for 
$3!^-million was the result of hard bargaining at arm’s 
length. The price of $3%-raillion was based upon the 
amount of business in the house and the projections of 
sales and profits to be generated in the future. The Rev. 








17 


Humbard and hie board of trustees approved the sale prico 
of ^S^-million after an independent investigation of the 
Nassau Corp, its plant and its product. The Rev. Humbard 
was intrigued by the “very unusual procedure” that Nas- 
sau Corp used to produce its Christmas tree lighting wire 
(128). He and his board of trustees were convinced that 
the purchase of the stock of Nassau Corp was in the best 
interest of the Cathedral. 

Rather than challenge the sale price of 3V*>-million as 
being excessive, one can with equal and more reason clial- 
lenge it as being too low. In 1966 the business community 
was paying ten times projected pre-tax earnings and more 
for the stock of a corporation which had a new product 
with the growth potential of the Christmas wire of Nassau 
Corp. One can argue that the stock of Nassau Corp should 
have sold for something like $10-million, rather tlian $31,4- 
million. 

Where then did the able and Honorable Judge Raum 
go wrongT We submit that he crred at several critical 
points. Judge Raum, one of the ablest judges of the Unitod 
States Tax Court, who has sat there for decades, neverthe- 
less was not sufficiently apprised of business methods and 
practices. 

Judge Raum, having accepted the Commissioner’s de- 
termination in his statutory notice that the instant case 
involved the salc of a capital asset, erred in his decisions 
as to what portion of the purchase jirice was to be accorded 
capital gains treatment. Here he merely accepted the gov- 
ernment’s erroneous and aibitrary determination of 
$168,455.60 (apparently some multiple of the development 


\: 
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year’s earnings) without a single shred of evidence having 
been oflfered by the government, and in the face of sub- 
stantial evidence by the taxpayers to the contrary. 

The taxpayers suggest that a reading of Judge Raum’s 
opinion wnll show that the thing which troubled Judge 
Raum the most would not have troubled an experienced 
business man at all. What troubled Judge Raum the most 
was the fact that Nassau Corp’s book value was $12,548.62 
as against a flexible sales figure between $500,000 and 
$3,500,000 ( 291). On further reflection he should not have 
been troubled. He recognized that Nassau Corp had a 
valuable trade secret for the production of a dramatically 
new type of Christmas tree lighting wire (277). He recog- 
nized tlmt the valuation of such an asset was “delicate and 
sophisticated” (295). Indeed, this trade secret had a po- 
tential of making millions in profits and did make more 
than $2,000,000. Yet Judge Raum reached the result, shock- 
ing to any business man, that this infinitely valuable asset 
was not worth anything because it was not listed on the 
books at any figure. But Judge Raum completely over- 
looked the fact that under proper accounting practices 
there could be no figure on the books for this trade secret 
for there had been no amounts posted for research and 
development. But the trade secret and its carnings po- 
tential were nevertheless there. 

Judge Raum also erred in giving weight to the fact that 
Nassau Corp did not apply for a patent on its trade secret 
(297). But it is the practice of many business men not to 
apply for patents for trade secrets. To do so, is often the 
best way to give away a trade secret. Nassau Corp by not 





19 


applying for a patent for its trade secret was at least able 
to have the exclusive use of it for a tirae. 

Fair market value is what an unrelated willing buyer 
will paj to an unrelated willing seller. There are so many 
holdings to this effect that it can almost be called hornbook 
law. A 8tatement by the Tenth Circuit in a rocent case 
will suffice, United States v. 43,131.44 Acres of Land, 483 
F. 2d 569, 572 (lOth Cir. 1973), and cases cited: 

“Fair market value of property is wliat an owner 
willing but not compelled to sell will take and what a 
buyer willing but not compelled to buy will give for 
such property.” 

Wilson Corp, which was not an exempt organization, was 
a willing buyer for a purchase price up to $3,500,000. The 
Cathedral, which was an cxempt corporation, w r as also a 
willing buyer for a purchase priee up to $3,500,000. 

Parenthetically, one can observe that Wilson Corp, by 
its contract to purchase the stock of Nassau Corp, obligated 
itself to pay 75% of pre-tax profits for the first five years 
and 75% of after-tux profits for the second five years (166; 
Ex. 4-D). Froin this provision one can infer that Wilson 
Corp hmi a net operating loss carry over that, in its opin- 
ion, would shelter at least the first five years of income. 
However tlmt may be, Wilson Corp, which was not an 
exempt organization, and the Cathedral which was, were 
each willing to buy tlie stock of Nassau Corp for a purchase 
price up to $3,500,000. It is submitted that the taxpayers 
met their burden of proof and established that the fair 
market value of the stock of Nassau Corp in 1967 wms 
$3,500,000. 
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If the Commi88ioner wished to challenge the figure of 
$3,500,000 as the fair market value of the stock of Nassau 
Corp he had the burden of going forward. If he wished to 
challenge the validity of the sale itself he had the burden 
of proof. McSpadden v. Convmissioner, 50 T.C. 478 (1968); 
Wilson v. Commissioner, 25 T.C. 1058 (1956); Sheldon 
Tauber v. Commissioner, 24 T.C. 179 (1955). He did noth- 
ing. He introduced not a scintilla of evid^nce to challenge 
the validity of the sale in the inatant case or the fairness 
of the sale prise. All he did was to sit on his haunches— 
ej.cept for calling the Rev. Humbard, and the Rev. Hum- 
bard did not help him. On the contrary, he solidified the 
trf.j.payer8’ case. 

He told about his work and that of the Cathedral. The 
Cathedral was and is a duly eonstituted religious corpora- 
tion located in Ohio with a worldwide missionary program. 
Rev. Humbard pastors the church with the help of eleven 
associate ministers. The Cathedral has over 5,000 seats on 
one floor as well as a Sunday school, youth groups and a 
worldwide television program on more than 350 television 
stations. 

Rev. Humbard and the Cathedral’s board of truetees 
carefully considered purchase of Naasau Corp stock, finally 
purchased it for the same price, $3,5 ,v ' 'XX), that a non- 
cxempt business corporation, Wilson Corp, had agreed to 
pay. There is not the slightest evidence to question the 
validity of the instant sale or the fairness of the sale price. 
In fact, the sale price could have been several times higher 
and still been fair. 
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ARGUMENT 
POINT I 

The trans&ction between the shareholders of 
Nassau Corp and the Cathedral was a bona fi.de sale 
for a fair price that falls squarely within CommUnoner 
y. Clay Brown, 380 U.S. 563 (1965) and Berenson y. 
Commissioner, 507 F. 2d 262 (2d Cir. 1974). 

AU the facts show that the transaction between the 
shareholders of Nassau Corp and the Cathedral was a bona 
fide sale. Even the Commissioner acknowledged it as such. 
Moreover, all the facts show that the sale was for a fair 
priee. 

The Cathedral and its minister and pastor, the Rev. 
Humbard, are worldwide figures. The Cathedral is a finan- 
cially responsible entity which was in existence long before 
the instant transaction took place and will continue to be 
in business long after. It was not created for the purpose 
of acquiring the stock of Nassau Corp. 

The Commissioner’s course in this case is much the 
same as the one he followed unsuccessfully in United States 
v. Clay Lrnw”; 380 U.S. 563 (1965). In the Supreme Court 
the Connm sioner claimed that since the charity assumed 
no independert liability for the purchase price, there was 
no sale. The Supreme Court responded: 

“To say that there is no sale because there is no risk- 
shifting and that there is no risk-shifting because the 
price to be paid is payable only from the income pro- 
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duced by the business soid, is very little different from 
ßaying that because business earnings are usually tax- 
able as ordinary income, they are subject to the same 
tax when paid over as the purchase price of property. 
This argument has rationality but it places an unwar- 
ranted construction on the tcrm ‘sale’, is contrary to 
the policy of the capital gains provisions of the Inter- 
nal Revenue Code, and has no support in the cases. 
We reject it.” At 570. 

Justice Harlan in his concurring opinion udded: 

“Obviously the Institute traded on its tax exemp- 
tion. The Government would deny that tliere was an ex- 
change essentially on the theory that the Institute did 
not put anything at risk; since its exemption is un- 
limited, like the magic purse that always contains an- 
other penny, the Institute gave up nothing by trading 
on it. 

“One may observe preliminarily that the Govern- 
ment’s remedy for the so-called ‘bootstrap’ sale— 
defining sale or exchange so as to require the shifting 
of s<- e business risks—would accomplish little by way 
of ck, ..g off such sales in the future. It would be 
neither difficult nor burdensome for future users of the 
bootstrap technique to arrange for some shift of risks. 
If such sales are considered a serious abuse, ineffective 
judicial correctives will only postpone the day when 
Congress is moved to deal with the prohlem compre- 
hensively. Furthermore, onc may ask why, if the Gov- 
ernment does not like the tax consequences of such 
sales, the proper course is not to attack the exemption 
rather than to deny the existence of a ‘real’ sale or 
exchange.” At 580. 


N 
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Thc CommiHHioiicr tricd to gct thc luw chnngcd lcgis- 
lutiv«ly but thc CongrcsH did not rcspond fuvorably until 
196 Thus we find in the PresidetU’s 1963 Tax Mcssage • 

“Pursuant to the Prcsidcnt’s recommendation that 
changcs be cffcctcd in thc definitional aspcct of capital 
gains taxution, it is proposcd that puymcnts on thc sale 
of a capital asset (or paymcnts so treated under prcs- 
ent law) which are deferrcd ovcr more than 5 years 
and are contingcnt on future incomc bc trcated as 
ordinary income.” 

Hearings b-.-forc thc Ilouse Committcc i Ways and Means, 
88th Cong., lst Sess., Fcb. 6, 7, 8 and 18, 1963, Pt. 1 (rev.), 
on the Presidcnt’s 1963 Tax Messagc, p. 154. 

With reference to the Commissioner’s 1963 attempt, 
thc Court in CUuy Brown wrote: 

“There is another reason for us not to disturb the 
ruling of the Tax Court and the Court of Appeals. 
In 1963, the Treasury Department, in the course of 
► hearings before the Congress, notod the availability 
of capital gains treatment on thc sale of capital assets 
even thougli the seller retained an interest in the in- 
come produced by the asscts. The Department pro- 
posed a change in the law which would have taxed as 
ordinary income the payments on the sale of a capital 
asset which were deferred over more than five years 
and were contingent on future income. Payments, 
though contingent on income, required to be made 
[ within five years would not lmve lost capital gains 

status nor would payments not contingent on income 
even though accompanied by payments which were. 
Hearings before the House Committee on Ways and 
Means, 88th Cong., lst Sess., Feb. 6, 7, 8 and 18, 1963, 
| Pt. 1 (rev.), on the President’s 1963 Tax Mcssagc, 

pp. 154-156. 






“Congress did not adopt the suggested change but 
it is significant for our purposes that the proposed 
amendnient did not deny the fact or occurrence of a 
sale bvri would have taxed as ordinary income those 
incoino -contingent payments deferred for more than 
five ' ears. If a purchasor could pay the purchase 
pnce cut of earnings within five years, the seller would 
have capital gain rather than ordinary income. The 
approach was consistent with allowing appreciated 
values to be treated as capital gain but wâth appro- 
priate safeguards agait'st reserving additional rights 
to future income. In comparison, the Commissioner’s 
position here is a clear case of ‘overkill’ if aimed at 
preventing the involvement of tax-exempt entities in 
the purchase and operation of business enterprises. 
There are more precise approaches to this problem as 
well as to the question of die possibly excessive price 
paid by the charity or foundation. And if the Com- 
missioner’s approach is intended as a limitation upon 
the tax treatment of sales generally, it repreeents a 
considerable invasion of current capital gains policy, 
a matter which we think is the business of Congress, 
not ours. 

“The problems involved in the purchase of a going 
business by a tax-exempt organization have been con- 
sidered and dealt with by the Congress. Likewise, it 
has given its attention to various kinds of transactions 
involving the payment of the agreed purchase price 
for property from the future earnings of the property 
itself. In both situations it has responded, if at all, 
with precise provisions of narrow app“cation. We 
consequently deem it wise to ‘leave to the Congress 
the fashioning of a rule which, in any event, must have 
wide ramifications.’ American Automobile Assn. v. 
United States, 367 U.S. 687, 697.” At 578-79. 
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In 1969 the Commissioner was more successful in ob- 
taining new legislation. But tlie instant case involv r ed the 
year 1967. 

One will further note that in sül of the Treasury Depart- 
ment position pa]K?rs from 1963 to 1969 for new tax legis- 
lation it never challenged the validity of sucli a sale as that 
involved in the instant case. Rath. r, it sought in one way 
or another to have earnings taxed as ordinary income 
rather than as capital gains. 

The Treasury Department in its study of 428 pages in 
1969 for the House Ways and Means Committee began its 
treatment of sales such as the one in the instant case with 
tliese paragraphs: 

“H. R. 12663 and II. R. 12664 were introduced in 
the 90th Congress. Tliey are designated to deul with 
the problems raised when tax exem])t organizations 
Iwrrow money for purposes unrelated to their func- 
tions. These problems were emphasized by the 1965 
deeision of t!ie Supreme Court in Commissi(mer v. Clay 
B. Broum, 380 U.S. 563. la the Cki-y Broum case, the 
Supreme Court approved capita' gains treatment for 
persons who sold a sawmill and lumber business to a 
tax-exempt organization in an arrangement elaborately 
structured both to avoid payment of Federal income 
tax upon the earnings of the business and to immunize 
the exempt organization from any liability or risk of 
loss. By means of the arrangement, the exempt orga- 
nization undertook to acquire ownership of the business 
—valued at $1,300,000—entirely without investment of 
its own funds. 

“The availability of the tax exemption for uses in 
transactions following this pattem creates eeveral se- 
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rious problems. First, when the purchase price of a 
business or other income-producing property is to be 
financed from the future earnings of the property, tax- 
exempt organizations are uniquely suited to pay a con- 
siderably higher price tlian other purchasers can af- 
ford; their exemption makes it possible for them, in 
effect, to pay to the former owners of the business the 
money which a taxable purchaser would have to pay 
to the Government in taxes. Tliis advantage of exempt 
organizations creates a strong incentive for the sale 
of businesses to them. Secondiy, the price inflation 
characteristic of transactions of tliis type diverts to 
the personal advantage of private parties a substantial 
measure of the benefit whiclx Congress intended tax 
exemption to produce for the organizations on which 
it conferred the exemption. Dealing with a closely 
related problem some years ago, both the House Ways 
and Means Committee and the Senate Finance Com- 
mittee referred to this result as a ‘sale of the exemp- 
tion.’ ” 


Hearings before the House Committee on Ways and Means, 
91st Cong., lst Sess., Apr. 22, 1969, Pt. 14, pp. 5050, 5358- 
59. However, nowhere did the Treasury challengc the 
validity of sales to exempt organizations. 


The legislative solution to Clay Broum was to deprive 
tax-exempt organizations of the cominercial advantage flow- 
ing from their tax-exempt status to the extent they acquire 
businesses on credit (with the obligation typically limited 
to the assets acquired or earnings therefrom). The gcneral 
nature of the new provisions was briefly described in the 
Senate Report (at pp. 63-64) as follows: 

‘‘Explanation of provision. Both the House bill 
and the committee amendments provide that all exempt 
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organizations’ income from ‘debt-financed’ property, 
which is unrelated to their exempt function, is to be 
subject to tax in the proportion in which the property 
is financed by the debt. Thus, for example, if a busi- 
ness or investment property is acquired subject to an 
80 per cent mortgage, 80 per cent of the ineome and 
80 per cent of the deductions are to be taken into ac- 
count for tax purposes. As the mortgage is paid oflf, 
the percentage taken into account diminishes.” 

The signific&nt lesson to be learned from the congres- 
sional action taken as a result of Clay Brown and its impact 
on the decisions now under review herein, is that Congress 
did not deprive the seller of its riglit to receive capital gain 
treatment of the proceeds of the sale of a?i unrelated busi- 
ness to a tax-exempt orgsinization. Instead, it deprived the 
tax-exempt entity of some of its tax exemption where the 
acquisition was debt-financed. There can be no doubt that 
this amendment to the Internal ßev r enue Code was per- 
ceived and intended as the proper response to the Cloy 
Broivn problem. Indeed it was referred to as the “Clay 
Brown provision” (Senate Rejjort, pp. G2-63; Senate Ilear- 
ings, p. 37). 

The principal spokesman for the Treasury at the 1969 
hearings was tlie Honorable Edwin S. Cohen, Assistant 
Secretary of the Treasury for Tax Policy. In liis testimony 
befo^e the Ways and Means Committee (at p. 5491), Mr. 
Cohen referred to the Treasury recommendation as follows: 

“We also recommend exter.ding the provisions for 
taxation of unrelated business income to churches and 
other exempt organizations not now subject to these 
provisions. We recommend enacting legislation to 
overcome the eflfect of the Supreme Court decision in 
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the Clay Brown case, a bill which has previously been 
introduced and is pending before the committee.” 

This was amplified in his written statement (at p. 5509): 

“8. Enact pending legislation to overcome the 
effect of the Supreme Court decision in the Clay 
Brown case to prevent a charitable organization from 
borrowing to purchase investment assets. The effect 
of such borrowing is often to pass the benefit of the 
tax exemption on to the seller, a non-exempt party, 
in the form of an artificially high price. There is no 
warrant in any event for a tax-exempt organization 
horrowing money to purchase income producing assets 
unrelated to its charitable function.” 

In the hearings before the Senate Finance Committee 
(at page 567) Mr. Cohen presented & statement which ex- 
plaincd the proposed amendment as one which “prevents 
a tax-exempt organization from extending its tax shelter 
to a non-exempt seller through inflation of the price.” It 
is clear that the legislation ultimately adopted by the Con- 
gress showed an election to solve Clay Brown by acting 
upon the tax exemption rather than disturbing the capital 
gain treatment which Clay Brown mandated. The Second 
Circuit so held in Berenson v. Commissioncr, 507 F. 2d 
262, 267 (2d Cir. 1974), when it wrote.: 

‘‘To recount the Commissioner’s victory in Con- 
gress, the Tax Reform Act of 1969 stripped transac- 
tions, such as that r ognized to be a ‘sale' in Clay 
Brown, of their tax avoidance potential by ensuring 
that the income from the business in the hands of the 
exempt organization was taxable as unrelated business 
income. Section 511 (a) (2) (A) was amended to sub 
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ject churches and related organizations to the tax im- 
posedby §511 (a) (1) upon ‘unrelated business taxable 
income ’; §514 was also revamped to ensure that rental 
income from all leases of business assets acquired 
through debt financing would be included within the 
exempt organizatiofts’ ‘unrelated business taxable in- 
Come.’ No effort was made to alcer the §1222 (3) capi- 
tal gains provision at issue both here and in Clay 
Brown. Consequently, congressional disapproval of 
the Supreme Court’s resolution of the ‘sale’ issue in 
Clay Bruwn cannot be inferred.” 

In Berenson the Second Circuit added to Clay Brown 
the requirement that the purchase price paid by an exempt 
purchaser must not exceed the purchase price that a non- 
exempt purchaser would have paid, saying 

‘‘In sum, we conclude that the portion of the pur- 
chase price that is in excess of the price a nonexempt 
purchaser would have paid under identicai tenns is 
not part of the proceeds of a §1222 (3) ‘sale’ and 
is, therefore, taxable as ordinary income to the re- 
cipients.” At 269. 

Neither the taxpayer nor the Commissioner thought in 
these terms. The only direct testimony on fair market 
vâlue was that of Aaron Kraut. He testified that he pro- 
jected earnings over a ten-year period of at least $10-mil- 
üo.n and regarded this projection as a conservative one. 
In his.fignre of earnings of over $l-million a year had been 
for past ratlier than projected enrnings, a fair market price 
f°r the stock of Nassau Corp would have been $10-million 
or tnore. TTnder the circumstances the figure of $3,500,000 
can éurely be taken as the fair market value of the stock 
of T'Jassau Corp in 1967. The record supports this figure. 


| 
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The Commissioner introduced no evidence at alt on fair 
market value, not even a scintilla. Revenue Agent Meyer 
Shapiro, who had been an Internal Revenue agent for more 
than 25 years (34), treated the transaction betweeji the 
Cathedral and the shareholders of Nassau Corp as a valid 
sale and valued the stock at $500,000 (39; Ex. 7, Sched. 4- 
A2; Ex. 8, Sched. 4-A2). In Schedule 4-A2 of Exhibit 7, 
Mr. Shapiro wrote: 



1966 

1967 

Total 

Deemed Sale Price 




of Capital Asset 

69,331.25 

180,668.75 

250,000.00 

Basis of Cost 

100. 


100. 

Capital gain realized 
at 100% 

69,231.25 

180,668.75 

249,900.00 

And in Schedule 4-A2 of Exhibit 8: 




1966 

1967 

Total 

Deemed Proceeds of Sale 



of Capital Asset 
of Each s/h 

69,331.25 

180,668.75 

250,000.00 

Cost Basis allowed 

100. 


1 100. 

Capital gain realized 
—100% 

69,231.25 

180,668.75 

249,900.00 


The Commissioner himself treated the transaction be- 
tween the Cathedral and the shareholders of Nassau Corp 
as a valid sale of stock, for in his statutory notice he as- 
signed to the stock a value of $168,445.60 (31). This was 
apparently some multiple of earnings of Nassan Corp’s 
development year, but a development year is not represent- 
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ativ r e. At thc trial tho Comniissioner introduced not one 
jot or tittle of evidence as to fair market value. It vvould 
accordingly seem that the figure of the taxpayers of $ 3 J / 2 - 
million, from Mr. Kraut’s testimony, and supjvorted by the 
record, should be accepted. The taxjiayers in the instant 
case should accordingly t>e granted the Clny Brown-Bereiu- 
son capital gain treatment to vvhich they are entitled. 


POINT II 

The Commissioner is foreclosed from challenging 
the validity the sale. 

The Commissioner in his statutory notices treated the 
transaction in the instant case as a sale of capital assets 
and allocated $168,445.60 of t’ ■? sales price to capital gain 
(31). This figure vvas appa .tly some multiple of an un- 
representative development year’s earnings. 

Subsequently, both during the trial and after Judge 
Raum s opinion, the Commissioner souglit to get avvay froni 
his statutory notices by motions to amend his answers, and 
in his amended answers to claim that the sale was not bona 
fide and that the entire purchase jjrice should be trcated as 
ordinary income. Judge Raum summarily denied these 
motions (2, 7). The Commissioner did not apjieal from 
Judge Raum’s decisions. 

Judge Raum vvas right in denying the Commissioner’s 
motions. Since the Commissioner in his amended answers 
sou^it to depart from the grounds in his statutory notices 
he had the burden of proof and he did nothing to sustain 
this burden. McSpadden v. Commissioner, 50 T.C. 478 
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(1968); Wilson v. Conumissioner, 25 T.C. 1058 (1956); SlieL 
don Tauber v. Commissioner, 24 T.C. 179 (1955). The 
Commissioner may not now challenge the validity of the 
sale. The only point left for decision is how much of the 
sales price in excess of $168,445.60 should be treated as 
capital gain. 


POINT III 

In no event should the purchase price to be paid 
by a tax-exempt purchaser be reduced by more than 
the amount that a nonexempt purchaser would have 
paid. 

Berenson limited Clay Broivn to the extent that an 
exempt purchaser may have paid an amount “in excess” 
of the price a nonexempt purchaser would have paid. Judge 
Raum also struggled with the question of excess. Unfor- 
timately he did not have before him the guidelines of Beren- 
son. In addition, the taxpayers suggest tliat Judge Raum’s 
error in accepting so low a figure as that of the Commis- 
sioner, namely, $168,445.60, was the result of his having 
failed properly to evaluate the fair market value of Nas- 
sau’s principal asset. 

We cannot give a better description of that asset and 
its value than appears in Judge Raum’s own findings of 
fact. Had the Messers. Kraut accrued substantial salaries, 
and capitalized as research and development expenditures 
their labor during the development period, the asset would 
not have been more valuable, but it would have appeared 
at a substantial figure in the accountant’s balance sheet 
presentation of the company’s “statement of Net Worth”. 
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Indeed, it is a common and oft-times required accounting 
practice for public corporations. The illusion that an as- 
set s fair market value is its appearance in the “book 
value” balance sheet presentation is deceptively strong, as 
the many note holders of the Pennsylvania Railroad, now 
m bankruptcy, will surely attest. Ilowever, it is equally 
certain that the fair value of an asset is its ability to 
produce further income. 

If the instant case involved a minimally capitalized min- 
eral tract on which there was subsequently discovered a 
valuable deposit, Judge Raum would have had no difficulty 
with a large difference between book value and sales price. 
Although by hindsight, the taxpayers might have better 
structured these transactions at their inception, in view of 
the subsequently decided Berem&n, it must be remembered 
that they were not preparing for a tax case, but a business 
transaction involving the sale of Nassau Corp on the most 
advantageous terms iwssible. This, of course, included 
limiting the liability to be assumed by the purchaser as 
much as possible, particularly in view of the fact that the 
purchaser was not able to take title in corporate form in 
order to limit its risks. Regardless, however, as to why 
Judge Raum accepted as he did the Commissioner’s arbi- 
trary and minimal value for Nassau Corp it is clearly at 
odds with Berenson and therefore must be reversed. 

Since under the Berenson doctrine the most that could 
be allocated as excess is the amount by which that price 
exceeded what a nonexempt purchaser would have paid, in 
no event would the amount of excess have exceeded 48% 
m 1967 - A business man of course might have other econo- 
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mic reasons in purchasing a business than a nonexempt 
charity, as for example, vertieal integration into his exist- 
ing operation, or a net ojK'rating loss carry over. Under 
such circumstances it is iwssible that he would pay a price 
as high as or even in excess of that which a nonexempt 
charity might pay. But in no event would his purchase 
price be less than thc amount of the corporatc tax in effect 
at the time of his purchase. 

In 1967, the year in question, the corporate tax rate was 
48% on profits in excess of $25,000. In no event should the 
price of $3 1 /->-million that the Cathedral agreed to pay be 
reduced by more than 48%, the most tliat a nonexempt pur- 
chaser w r ould have had to pay in taxes. In no event should 
the $3%-niillion be reduced to less than $1,820,000, which 
is 52% of the $3 ] /l>-million purchase price that the Cathedral 
agreed to pay. The Commissioner’s arbitrary and minimal 
figure of $168,445.60, which Judge Rauin accepted, cannot 
be correct The fair market value of the stock of Nassau 
Corp should be held to be $3,500,000, the price that a non- 
exempt purchaser, Wilson Corp, and an exempt purchaser, 
the Cathedral, agreed to pay. 
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Conclusion 

The decisions below should be reversed and the 
deficiencies annulled. 

Respectfully submitted, 
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